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Citizen’s Right to Record Police Activity 
 

   Generally the public has the right to videotape police activity unless they are actually 

interfering with the deputy. You may be inclined to consider such videotaping to be an 

interference with your duties and want to command the person to stop and/or arrest 

the person. Unfortunately, such cases are rarely successfully prosecuted and commonly 

lead to civil rights lawsuits against the deputy, the Department, and/or the County. The 

purpose of this advisory is to educate you on when citizens can videotape police 

activity as well as provide you some factors to consider when dealing with the public. 

   Senior Deputy County Counsel Wendy J. Phillips prepared the following information 

and guidelines for your review.  

 

 

Background 

    

   Generally law enforcement cannot require someone to stop recording something that 

is occurring in the public unless the   person is interfering with law enforcement’s ability 

to perform their duties. Regarding the ability to seize the recording as evidence, normal 

Fourth Amendment analysis would apply. Thus, if there is probable cause to believe 

that the recording contains evidence of a crime and there is a likelihood that the         

evidence will be destroyed, i.e., exigent circumstances exist, then the recording and/or 

device may be seized. But remember, even if you seize a recording device, most       

commonly a cell phone in this day and age, you will typically need a warrant before you 

can search the    device unless an exception to the warrant requirement applies. (See 

Field Training Bureau Legal Update Issue 6 — Warrantless Cell Phone Searches). 
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Citizen’s Right to Record Police Activity—Applicable Case Law 

 

Deputies should proceed with the same caution that they do in any given seizure situation. 

 The right to record (both audio and visual) matters of public interest is well settled.  See Fordyce v. Seattle, 55 

F.3d 436, 439 (9th Cir. 1995).  The right is grounded in the First Amendment freedom of speech.  Fordyce at 

439.  Because the right is grounded in the First Amendment it applies to individual citizens as well as news   

media.  Glik v. Cunniffe, 655 F.3d 78, 83 (1st Cir. 2011) 

 Although a law enforcement officers’ ability to limit filming/recording in a public forum is strictly limited, if the 

recording interferes with the performance of an officer’s duties, then the person may be ordered to cease  

recording.  See generally, Glik, supra, 655 F.3d at 82 (filming or videotaping government officials engaged in 

their duties in a public place, including officers performing arrest, is protected by First Amendment).  See also, 

Smith v. City of Cumming, 212 F.3d 1332, 1333 (11th Cir. 2000) (“The First Amendment protects the right to 

gather information about what public officials do on public property, and specifically a right to record matters 

of public interest.”)  

 Glik is probably the most recent published case from a Federal Court of Appeals on this issue.  Glik was  video 

and audio taping an arrest in Boston Commons, using a mobile phone device.  Although it is from the First   

Circuit, based on the Fordyce case, supra, and other cases in the 9th Circuit, I would anticipate if the same   

issue were to be presented for review to the 9th Circuit, the result would be the same.  Glik was arrested for 

violating Massachusetts wiretapping law, and subsequently charged for other violations.  Ultimately all    

charges were dismissed and Glik sued for violation of his First and Fourth Amendment rights.  The 1st Circuit 

held in favor of Glik on all claims and even held that the officers were not entitled to “qualified immunity” 

finding that a citizen’s right to videotape police officers in a public setting is well settled law, thus the officers 

could be held liable for the First and Fourth Amendment violations alleged in the complaint.  

  However, there is no right to violate the law in order to exercise your First Amendment right. See e.g.,                 

Chavez v. City of Oakland 2009 U.S. Dist. LEXIS 46250 (N.D. Cal. June 2, 2009) (no first amendment right to exit 

car on freeway to take photograph of accident).  Thus, if during the course of recording law enforcement     

activity the person violates a law, then they may be arrested.   For example, if a person is videotaping and   

interfering with the course of law enforcement activity and the person is given a direct and lawful order to 

stop interfering, and the person continues to interfere the person could be arrested for violation of CPC 148(a)

(1) at which point the recording could be confiscated as evidence of the crime.  HOWEVER, based on the Glik 

case your officers need to be VERY sure that it is a crime that is independent of the videotaping, there must be 

actual interference for a lawful order to issue that can form the basis for a PC 148 charge.  Luong v. City and 

County of San Francisco, 2012 WL 5519210 (N.D. Cal. Nov. 14, 2012).  
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   In Luong the police pursued a possible stabbing suspect to an apartment.  Upon gaining entry to the       

apartment, where the suspect lived with his family, various members of the family recorded the 

events inside the apartment as the officers searched for and arrested the suspect as well as searched 

for evidence.  The officers directed the family to give them the camcorder because it has evidence of 

a crime.  The family members apparently played “keep away” with the camera but an officer 

ultimately was able to get the camcorder by force from them.  The family members were variably 

charged with violations of CPC 148(a)(1) and one member was charged with CPC 243(b).  The family 

filed a civil rights suit against the officers.  In granting defendants’ motion for summary judgment on 

the claim of unlawful arrest, and seizure of the videotape, the District Court wrote: 

   Because the officers were entitled to seize the camcorder [as evidence of a crime], their commands 

to plaintiffs to give up the camcorder should have been obeyed.  When plaintiffs failed to comply 

with the officers’ unequivocal instructions, the Officers developed probable cause to arrest them for 

violation of CPC 148(a)(1) since they were willfully delaying and obstructing the officers’ duties.  

Operational Impact 

   Based on the foregoing authorities we conclude that if a citizen is recording (either video or audio) 

OCSD deputies in the execution of their duties, i.e., during an arrest, service of a warrant, etc. that 

unless the person’s activity is actually interfering with the deputies’ fulfilling their duties, then the 

citizen should be left to do what he/she is doing.  The question of recording inside of a residence is 

not as clear as recording in a public area as there are fewer cases on this subject, but the same    

analysis would likely apply, unless the owner of the home objects to the recording.  Because courts 

have held that recording matters of public concern to be a First Amendment right, and have included 

public officials performing their public duties within the concept of “matters of public concern,” the 

fact that the public duty is being performed in a private residence would likely not change the First 

Amendment analysis.  In other words, a private citizen who records a law enforcement official        

performing an official duty inside private property arguably has a free speech right to do so unless 

their conduct interferes with law enforcement’s ability to execute their duties.  The recording and/or 

device may be seized on normal Fourth Amendment grounds, but otherwise a warrant should be  

sought. 
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NARCOTICS TESTING AND COLLECTION 

EFFECTIVE IMMEDIATELY, FIELD PRESUMPTIVE TESTING FOR ALL SUSPECTED CONTROLLED SUBSTANCES WILL 
BE DISCONTINUED 
 
Recent drug trends necessitate a change in how controlled substances are collected and tested. 
This is due largely to the drug, fentanyl. Fentanyl is an extremely dangerous synthetic opiate and 

is frequently mixed with heroin and other controlled substances.  The presence of fentanyl may be 
difficult to immediately detect.  In powder form it can resemble cocaine or heroin.  It may be 
mixed with other substances, altering its appearance.  Fentanyl can be found in pill, liquid, tar, 
patch, and other forms.  Fentanyl may be easily absorbed through the skin or eyes or inhaled 
through the nose or mouth.  Exposure to a small amount of fentanyl can cause serious 
health-related complications or death.  
 
Law enforcement officers, first responders, deputy coroners, crime scene investigators, and 
evidence collection personnel should not handle suspected fentanyl or any suspected controlled substance without proper 
personal protective equipment (PPE). The minimum PPE includes two (2) pair of nitrile (not latex) gloves, face mask (N95) and 
eye protection.  

 
The following protocols shall be followed when handling, collecting and booking ALL CONTROLLED SUBSTANCES:  

 

Handling Instructions 

1. EFFECTIVE IMMEDIATELY,  FIELD PRESUMPTIVE TESTING FOR ALL SUSPECTED NARCOTICS WILL BE 

DISCONTINUED. 

2. Prior to handling any substance that may contain fentanyl, don two (2) pair of nitrile gloves, eye protection and a N95 mask 

(available through your division).  

3. If the substance is already in a sealed container, DO NOT OPEN.  

4. Communicate with other first responders when fentanyl or other unknown substances are present. 

 

Collection, Packaging and Booking Instructions 

1. Package all narcotics and other unknown substances in two (2) clear Ziploc plastic bags or clear plastic heat sealed bags 

of appropriate size.  The evidence can then be placed into an envelope and sealed.  (EXCEPTION: Plant material will mold in 

plastic and therefore can be placed in paper bags and/or envelopes.)   

 When doffing PPE, remove the outer set of gloves before touching ANYTHING else.  Once the outer gloves are off, you can 

then remove the rest of your PPE. 

 

 

 

    
    

Handling/Collection Procedures 
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Handling/Collection Procedures 

 

3. All PPE utilized during the collection of any suspected narcotics or unknown substances shall be disposed of after use.  Do 

NOT retain or reuse any part of your PPE.  If you believe your PPE or other equipment has been contaminated with 

fentanyl, notify your supervisor immediately and follow the protocols described in Sheriff’s Department Policy 1016.3.1.   

4. All narcotics or suspicious material shall be packaged prior to being transported to minimize the risk of exposure.  

5. All narcotics shall be transported in vehicle trunks or in the rear cargo area of SUV’s. 

6. Any substance believed to contain fentanyl shall be immediately booked into evidence at the Brad Gates Building. 

7. If fentanyl or fentanyl-related substances is suspected, it must be noted on the WRCS evidence request and documented on 

the evidence envelope. 

8. Personnel should not attempt to collect unidentified, loose substances suspected of containing fentanyl.  Field Supervisors 

shall respond to these types of calls and notify a Narcotics Detail Supervisor.   

Exposure Risk and Treatment 

 EXPOSURE: Fentanyl can be ingested orally or inhaled through the nose.  It can also be absorbed through the skin or eyes. 

 SYMPTOMS: The onset of overdose symptoms due to fentanyl exposure usually occurs within minutes.  Symptoms include 

difficulty breathing, drowsiness, sedation, disorientation, pinpoint pupils, skin rash and clammy skin. 

 IMMEDIATE ACTION: If exposure occurs, remove the exposed individual from the contaminated environment and wash the 

exposed area of the individual with soap and water as soon as possible.  Do not use alcohol-based hand sanitizer.  

 MEDICAL INTERVENTION: Seek medical attention and monitor victim.  Be prepared to administer naloxone.  If the       

exposed individual exhibits overdose symptoms, immediately administer naloxone which is proven to be effective in             

counteracting fentanyl exposure.  Be prepared to administer additional doses of naloxone every 2-3 minutes until EMS arrives 

or until the victim is breathing on their own for at least 15 minutes. 

 IF YOU HAVE BEEN EXPOSED TO FENTANYL, NOTIFY YOUR SUPERVISOR IMMEDIATELY. 

 

Examples of Fentanyl  
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Filing Procedures 

 

Due to the discontinued use of field presumptive testing, initial case filing evaluations will be based upon the strength of the 

deputy’s documented expert opinion. The Orange County District Attorney’s Office has provided guidance in the following area:   

Misdemeanor Violations - Citations and Bookings  

 Specifically describe the controlled substance seized including the location, packaging, odor, etc. 

 Document all evidence you considered in forming your opinion including, but not limited to, the presence of specific 

paraphernalia, writings, observations of the suspect, evidence of recent use, etc. 

 Document suspect statements regarding the seized substances, their use patterns, their familiarity with the substance and 

recent ingestion, both pre and post Miranda advisement. 

 Document witness statements regarding the substance and recent ingestion by the suspect. 

 Describe your background, training and experience, specifically related to the identification and use of controlled 

substances, including the specific substance seized. 

 If there is probable cause to believe the substance seized may be methamphetamine or cocaine or any other substance 

listed in H&S Code sections 11350 or 11377, both violations should be included on the citation.  The filing deputy district 

attorney will have the option to wait for the forensic analysis before filing the case. 

 Submit a WRCS request for all cases.  Submit an URGENT WRCS request in any case in which the suspected controlled 

substance was not specifically identified.   

Felony Violations  

 Contact the respective narcotics detail. 

 Narcotics investigators will provide additional expertise and respond as appropriate on a case-by-case basis.    

 Specifically describe the controlled substance seized including the location, packaging, odor, etc. 

 Document all evidence you considered in forming your opinion including, but not limited to, the presence of specific 

paraphernalia, writings, observations of the suspect, evidence of recent use, etc. 

 Document suspect statements regarding the seized substances, their use patterns, their familiarity with the substance and 

recent ingestion, both pre and post Miranda advisement. 

 Document witness statements regarding the substance and recent ingestion by the suspect. 

 Describe your background, training and experience, specifically related to the identification and use of controlled 

substances, including the specific substance seized. 

 Document your expertise, observations, suspect statements, and observations in the crime report and probable cause 

declaration.  

 Deputies should be prepared to articulate their observations, training and expertise, and any other relevant information at 

the preliminary hearing.  
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Crime Lab Work Request 

Booking Procedures for Crime Lab Work Request: 

1. When logging on the evidence computers, make sure to sign in with your name and password. 
2. The first field asks for Officer Booked and PIN number (see figure 1).  Fill in your PIN then hit enter.  It will auto populate your 

name. 
3. Under Special Handling, select the drop down menu, then choose Narcotics or Prescription Medication.  A Crime Lab work 

request window will appear and you will be required to answer the listed fields (see figure 2). 
I. The first field will ask if you want to create a work request for drugs to be analyzed by the OC Crime Lab.  

Select YES or NO. 
A. If you select No, click Exit at the bottom and the work request window will close. 
B. If you select Yes, continue to the next field.  

a. Enter your PIN number. (Make sure the PIN number belongs to the Officer writing and filing the 
case. The Lab will e-mail the results to the PIN number of the officer in the work request). 

b. Type of request Normal or Rush. If you select Normal, you are not required to fill in Date Needed 
By nor the Remarks field. If you select Rush, you must fill in the Date Needed By and the Remarks 
field. In the Remarks field, explain why the rush is necessary, e.g., the DA (List DA name) has 
requested it / for filing purposes / possible fentanyl, etc. 

c. The remaining fields are self-explanatory and must be completed before you click on the Submit 
Request button. 

4. After the work request window closes, you need to finish the required fields (fig. 1) to complete the booking process.  
 

           

 

Fig. 1 Fig. 2 
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Safekeeping Form 
 Safekeeping is non-evidentiary property that is temporarily stored with the Property-Evidence Unit for protection on 

behalf of the owner.  In an attempt to reduce the volume of property stored at Property/Evidence, a new Safekeeping form and 

policy will be established reducing the retention period from one year to 90 days.  Attached is a copy of the new Safekeeping 

form to be implemented.   
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Bottom Line 

 

  After receiving an arrestee’s property, provide a description as detailed as possible, in the space provided 

 Ensure the arrestee has signed the form 

 If the arrestee opts to have a representative pick up the his/her property, make sure the name, address and phone number of 

the designee is filled out 

 Make certain the arrestee is given the pink copy of the Safekeeping form 

 All other copies will be distributed  as listed at the bottom of the form, consistent with the Property Inventory Receipt 

 Refer to FOM Section #44 for further Property/Evidence information  

 Property/Evidence personnel will be distributing the new form throughout the Department, as well as, providing some informal 

briefing training after the posting of this bulletin   
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School Campus Alert Levels 

Lockdown vs. Shelter In Place 

National events regarding school active shooter scenarios have prompted OCSD to re-examine school 

safety procedures implemented by OCSD and the school districts we serve. The purpose of this advisory 

is to provide OCSD personnel with the standardized terminology, tactics and strategies being utilized by 

the school districts we serve during potential or confirmed threats to school campuses. 

LOCKDOWN  (Highest Level of Alert): 

Used for any immediate internal or external threat to campus safety. Threats could include a violent 

person(s) attempting to enter the school, a perpetrator already inside the school, or a nearby criminal 

threat or terrorist activity.  (A lockdown is used when students are in immediate danger. Normal 

school operations stop and preservation mode begins.) 

Campus Lockdown Procedures:  

• Direct all students to a position out of the line-of-

sight of doors and windows.  

• Close and lock all windows and doors. 

• Cover windows on doors and close window blinds 

(cover windows with paper, etc.) 

• Barricade the doors and windows (use desks, cabi-

nets, etc.) 

• Turn off room lights and remain quiet.  

• Students outside of the school should move away 

from the school to a designated evacuation site or 

other appropriate safe location.  
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SHELTER IN PLACE (Raised Alert Level): 

Used when there is activity nearby which could affect student 

safety, but is not an immediate threat at that time. Incidents such 

as active pursuits of an unrelated subject, chemical spills, or fires 

near a campus would warrant the Raised Alert Level of Shelter in 

Place. The goal is to keep students and staff away from other ac-

tive scenes.  (Shelter in Place allows normal classroom activities/

instruction to continue, but limits movement and makes it easier 

to  implement Lockdown Procedures if necessary.) 

 

Shelter in Place Procedures:  

 Direct all students to shelter inside of a classroom or building.  

 Lock all doors and windows.  

 Proceed with classroom instruction as usual just do not allow students to leave until the shelter in 

place is lifted.  

 Movement is restricted to the classroom unless escorted by school staff.   

 Wait for further instructions. 
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Electronic Report of Sale and Temporary License Plates 

Assembly Bill (AB) 516 requires the Department of Motor Vehicles (DMV), effective January 1, 2019, to 
develop a system that requires a dealer or lessor-retailer, wholesale dealers, and auto auctions to 
electronically submit the Electronic Report of Sale (ROS) of a vehicle and produce and attach a Temporary 
License Plate (TLP) at the time of sale to a vehicle sold without permanent license plates.  
 
The TLP expires 90 days from the date of sale, will be printed on special synthetic paper that includes two 
security features: a watermark featuring a silhouette of the State of California and a Quick Response (QR) 
Code. The TLP will display the following information: TLP Number (Configuration: AANNANN), ROS 
Number, Vehicle Identification Number, Vehicle Year Model and Make and TLP Expiration Date. The 
information displayed on the TLP will also be included in the QR Code. Autos, motorhomes, and 
commercial vehicles will be issued two TLPs. Motorcycles and trailers will be issued one TLP. 
 
An example of a TLP is shown below: 
 
       
       
       
 
 
 
 
 
 
 
 
 
To inquire on a Temporary License Plate: 
 
 Login to ELETE 
 Select (F3) from the input menu 
 Type in or select  the letter “K” in the 2nd Info Code drop down (shown on next page) 
 Enter TLP number 
 Transmit  (F12) 
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Electronic Report of Sale and Temporary License Plates 

 

 

 

 

 

 

 

 

 

 

 

 

The response will look something like this: 
IV 
IV 
DATE: 01/04/19 TIME: 10:53 
TLP VALID FROM: 12/21/18 TO 03/21/19 
TLP#:ABC1234 YRMD:18 MAKE:NISS BTM:UT VIN :SAMPLEVIN123456778 
R/O :NISSANINFINITI LT LSR,  
CITY:CYPRESS ZIP#:90630 
CITY: ZIP#: 
L/O :NISSANINFINITI LT, PO BOX 258648 
CITY:SACRAMENTO ZIP#:95865 
SOLD:12/21/18 
POWR:G 
End 
 
Note:  If there is not a “K” in the drop down box (See image above), you need to update your version of 
ELETE. 
 
To update the data tables: Go to System on the menu bar. Select Configuration 
Click on the “Update” button, Now close out ELETE. Restart your ELETE. 
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